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Course Description



There is…only a single categorical imperative and it is



this: act only on that maxim through which you can at the 

same time will that it should become a universal law.









_____Immanuel Kant


This course looks at the “nature of law” through the prism of two principal concerns in jurisprudence--the separation of law and morality, and judicial discretion.  Analyzing such jurisprudential concepts/phenomena as legal validity, rules of law, principles, rights, moral and legal obligation, norms, natural law and positive law, students will come to understand the important distinction between law as the establishment of mere order, versus law as the embodiment of “good order.”   

The Requirements


Writing Requirement: There are four written assignments—three 4-6 page thought/research papers, and an essay final examination.   
Participation:  This course follows a seminar format.  All students are required to participate in class discussions on a roughly equitable basis.  This participation will be grounded in a thorough reading and understanding of assigned material and class lectures.   
Tardiness and Absenteeism:  Each student has three gratis times they can be absent, and three gratis times they can be tardy to class.  For each time a student is absent or tardy thereafter, 2% will be deducted from the course grade.   

Plagiarism: Plagiarism is the misappropriation of others’ work. It is a serious offense at this or any university. Even if a writer changes a few words from the source’s original wording, if the source is not attributed, it is still plagiarism. We expect your work to be your own, and to fully and honestly represent the sources which you use. If we find that it is not, at the minimum you will fail that assignment, and, depending on circumstances, you might fail the course or be expelled from the university.  Please be aware that the university has adopted a policy that requires the reporting of all instances of academic dishonesty to the Dean’s office (see page 111 of the 2007-09 Undergraduate Bulletin).     









 
Students with Disabilities: Students with documented disabilities are entitled to reasonable accommodations if needed.  Call ext 4967.

Grade Distribution


Thought/research papers (3)—15% each
Final Examination—25%
Participation—30%
Required Reading

 
H.L.A. Hart, The Concept of Law.

Lon L. Fuller, The Morality of Law.

Ronald Dworkin, Taking Rights Seriously.


*Reading to be placed on blackboard.  
DISSCUSION SCHEDULE AND READING ASSIGNMENTS

Introduction:  Persistent Questions
 
Dworkin, Jurisprudence.



Hart,  Persistent Questions.
Topic One:  Natural Law


Fuller, The Two Moralities.


_____, The Morality that Makes Law Possible.


Hart,  Laws and Morals.
         *A.P. d’Entreves,  Three Conceptions of Natural Law.
Topic Two:  Legal Positivism
 Hart,  Laws, Commands, and Orders.

 ____, The Variety of Laws.

 
 ____,  Sovereign and Subject.

 ____,  Law as the Union of Primary and Secondary Rules.


 ____, The Foundations of a Legal System.


 Fuller, The Concept of Law.
          *Hans Kelsen,  What is a Legal Act.
 
FIRST PAPER ASSIGNMENT

Topic Three: Legal Realism and Sociological Jurisprudence
           *O.W. Holmes, The Path of the Law.

          * Karl N. Llewellyn, A Realistic Jurisprudence—The Next Step.
           *Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence. 

           *Harry W. Jones,  Legal Realism and Natural Law.

Topic Four:  The Separation of Law and Morals: The Hart-Fuller Debate

            Fuller,  A Reply to Critics.
          *Hart,  Positivism and the Separation of Law and Morals.

          *Fuller,  Positivism and Fidelity to Law—A Reply to Professor Hart. 

          *Robert C. L. Moffat,  The Perils of Positivism or Lon Fuller’s Lesson on 



Looking at Law: Neither Science nor Mystery—Merely Method.
SECOND PAPER ASSIGNMENT
Topic Five:  The Problem of Judicial Discretion—The Hart-Dworkin Debate


Dworkin, Taking Rights Seriously 





_______, The Model of Rules I.

_______, The Model of Rules II.

_______,  Hard Cases.


Hart, Formalism and Rule-Skepticism


          *____, American Jurisprudence through English Eyes:  The 

                     Nightmare and the Noble Dream.

Topic Six:  Neutral Principles:  The Search for Common Ground

          *Edgar Bodenheimer,  Hart, Dworkin, and the Problem of Judicial  
 

Lawmaking.

Dworkin, Constitutional Cases.

          *_______,  The Forum of Principle.


_______, Civil Disobedience.


_______, Reverse Discrimination.


Fuller, The Substantive Aims of Law.
          *Wechsler,  Toward Neutral Principles of Constitutional Law.
THIRD PAPER ASSIGNMENT 
Topic Seven: Dworkin and Rawls:  Morality and Rights in the Liberal Concept of Law    


Dworkin, Justice and Rights. 


_______, Liberty and Moralism.


_______, Liberty and Liberalism. 
          *Hart, Rawls on Liberty and Its Priority.

____,  Justice and Morality.
Topic Eight:  Habermas and CLS:  The Separation of Law and Morality Anew 


Dworkin, What Rights Do We Have?

_______,  Can Rights be Controversial?
          *Mark Tushnet,  Following the Rules Laid Down: A Critique of 

   


    Interpretivism and Neutral Principles.

          *Jurgen Habermas,  Law as a Category of Social Mediation between 




      Facts and Norms.  



 
          *David Ingram, Dworkin, Habermas, and the CLS Movement on 

                        Moral Criticism in Law.

          *James Marsh,  Law and Jurisprudence. 

          *___________, Toward a Critique of Habermas’s Philosophy of Law.

FOURTH PAPER ASSIGNMENT    
FINAL  EXAMINATION
